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REAL ESTATE REVIEW

landlords insist that the books and records be main-
tained within a reasonable traveling distance from the
landlord's headquarters. A New York City landlord
does not want to gather his accounting staff and fly to
Beirut, Lebanon to check up on the honesty of a mer-
chant who is selling pizza in a Bismarck, North Dakota
shopping center. On the other hand, a chain store or-
ganization with principal offices in Honolulu will not
usually agree to keep its books and records in
Labrador—even if its landlord lives there and refuses
to fly.

How Long Must the Tenant Save His Records?

A percentage lease should provide that the books and
records be maintained for a significant period of time
after the lease year on which they report. If the tenant
can destroy the books and records shortly after they are
created, the landlord will never have the opportunity to
inspect them and check the accuracy of the statements
of gross sales. Nobody really argues that the books and
records should not be maintained for a significant pe-
riod of time. But the parties do argue about the appro-
priate length of that time period.

Some landlords have demanded that my tenant cli-
ents maintain their books and records for as long as ten
years after the lease year to which a statement of gross
sales relates. At this moment, I am trying to humor a
landlord who insists that the books and records for ev-
ery lease year be maintained for the entire lease term.
I haven't agreed and won't.

Practically, a merchant can be expected to maintain
its books and records for at least three years because it
needs the books and records to support tax returns.
However, many tenants resist even a requirement that
the books and records be kept for three years. Most
chain stores will go along with a one-year period, but
some will argue that one month is enough. Such dis-
putes are usually resolved by clauses that provide for a
one- or two-year period.

THE ELECTRONIC REVOLUTION

Sometimes, landlords that are in a position to do so,
insist that records include actual tax returns, bank de-
posits, sales slips, cash register tapes, sales books and
bank statements. These requirements ignore the elec-
tronic revolution. Chain store tenants who do not use
sales slips or tapes in cash registers would be surprised
to discover that they are in default under a great many
leases.

Although electronic recordkeeping is spreading rap-
idly, and many tenants keep no paper records, some
landlords have yet to adapt percentage lease clauses to
deal with computer memory and electronic filing. Ten-

ants should avoid agreeing to clauses that require them
to maintain archaic recordkeeping systems. However,
landlords who agree to computer recordkeeping should
also require that the electronic data be printed period-
ically and that the tenant retain either the printouts or
microfilm copies of the printouts. Much electronic data
is stored on discs, but some discs are small and prone
to damage. When discs are damaged, all the informa-
tion stored on them might be lost forever.

SALES REPORTS

All percentage leases should require the tenant to send
statements of gross sales to the landlord. Statements of
gross sales serve two functions. They are evidential
support for required payments of percentage rent, and
they inform the landlord of the success (or lack of suc-
cess) of the store. They should include the amount of
gross sales and all claimed deductions.

Although chain store leases customarily provide that
the statements should be sent annually, many other
leases require that statements be sent more frequently.
Semiannual and quarterly statements are not unusual,
and some landlords insist that statements be sent
monthly. The landlords usually require these more fre-
quent reports even if percentage rent is only to be paid
annually.

The frequent statements help the landlord under-
stand what is happening in his property. But although
it may be useful to the landlord, the frequent statement
may be a burden to the tenant. Unless the tenant pre-
pares interim statements for a number of landlords, he
may find a requirement to prepare such statements in a
single lease to be an extremely expensive and cum-
bersome obligation.

Certifying Sales Reports

The landlord should insist that the tenant offer ap-
propriate verification of each statement. He may re-
quire that a responsible person involved in the tenant's
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