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REAL ESTATE REVIEW

Gentlemen:

This firm is general counsel to Euphoria Real
Estate Investment Trust,! the owners of a fee
simple estate® in the land situated on the north-
west corner of the intersection of Miracle Mile
Road and Keemosobee Trail in the Town of
Howe’s Bayou, Parish of Howe’s Bayou in the
State of Louisiana, upon which land a shopping
center is to be erected and constructed subject to
approval of all regulatory authorities,® boards,
bureaus,* departments, and agencies.?

We have been informed that your client,
Wally Juniors, is desirous to let, lease, occupy,®
and rent a premises consisting of approximately
11,235.0241 square feet plus or minus square
feet of floor area in building number 1A on the
northeasterly side of the shopping center situated
between the Diana Unigrant Department Store
and the Marlan Supermarket.

As you must have been informed, the demand
for this space has been so overwhelming that our
client is reluctant to allow excessive time to pass’
before the lease is executed.

Very truly yours,
J. Chapman Erisa

1 As defined in L.R.C. § 1221(a)(i).
2 Erie Railroad v. Tomkins.

8 Brown v. Board of Education.

4 Dennis v. United States.

5 Palsgraf v. Long Island RR.

6 Adams v. Lindsell.

7 Macpherson v. Buick.

As you may imagine, the letter worried me.
There was so much paper in the box that I could
hardly carry it. Was I expected to read the stuff
and negotiate changes under pressure?

I put in a call to Brent V. Firestone, Chairman
of the Board of Wally Juniors. Brent sympathized
with my fear that I was inadequate to handle the
task. He implied that I was inadequate to handle
quite a few other things, too.

Brent was impressed with J. Chapman Erisa’s
huge quantity of paper. He chided me for my own
puny-looking leases. He instructed me to disregard
my fears and to get the lease signed before the end
of the year.

So I called Erisa to find out when we could get
together. He said he was too busy to meet with me
that week, but he could see me in about ten days.
When I asked him to come to my office, he said he
was willing but that he did not know how to find
his way through the five city blocks that separated
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his office from mine. And so, I found myself visiting
him.

Prior to the visit, I wound up reading approx-
imately 50 pounds of legal documents. It was not a
scintillating reading experience. Whenever Erisa
could expand fifteen words to 300, he did so. The
average sentence was 2,000 words long and spread
over nine pages. By the time I reached the end
of any sentence, I had forgotten the beginning.
Commas and semicolons were sprinkled about like
pepper in a mulligan’s stew. They fell here and they
fell there. If the author of this literary cancer had
a plan or organization, it eluded me.

An experience worse than reading his material
was talking to J. Chapman Erisa. It was like talk-
ing to a tape recorder. Sitting comfortably in an
oversized Brooks Brothers suit, he looked at me
through horn-rimmed glasses. He was absolutely
shocked at any suggestion to change the documents
and took copious notes of every such blasphemy.

After each meeting, I received a new set of
documents. But a painstaking reading of each new
stack of papers revealed few of the changes I had
requested.

The months of October and November passed.
By December 17, the repair clause was the only
clause that had not been resolved. On that date,
Erisa was alerted by his client to get the lease signed
before December 31 and to spare no effort to ac-
complish that objective. Indeed, since Brent V.
Firestone was the only officer of Wally Juniors who
was authorized to sign leases and since he planned
to leave for Acapulco on December 21, there were
only three days left in which to work.

Under this kind of pressure, J. Chapman Erisa
changed his demeanor. When he called me, he even
dialed the call himself. He asked how I was, in-
vited me to call him “Chappy,” and suggested an
all-day meeting.

Now I'm not a vengeful person, but it seemed to
me that he deserved a little something in return for
his general lack of graciousness and for making me
read that set of redundant and disorganized doc-
uments.

I had nothing to do on December 18, but refused
to meet him until December 19. But December 19
was also the date of Wally Junior’s Christmas party,
and that was the only place to catch Brent V. Fire-
stone on that day. So Erisa agreed to schedule the
big meeting for December 19 at 2:00 p.M. at Wally
Junior’s Christmas party in the company’s main
warehouse just across the state line in Cloaca.
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Brent had his heart set on having a good time at
the party, and he insisted that I prepare a memo on
repair clauses so that he would know in advance all
the pros and cons. This, he figured, would minimize
the time he would be required to spend on business.
So that you will understand the drama that was
about to unfold, I have set forth the memo for your
review.

MY MEMO ON REPAIR CLAUSES

Early in the history of shopping center leases, repair
clauses were patterned after those in downtown
chain store leases. In the latter, some repairs cus-
tomarily were the responsibility of the landlord while
others were assigned to the tenant.

Since downtown chain stores usually occupied
premises which were part of large buildings, the
chain store tenant saw no sense in any requirement
that it make repairs to the structural elements or
to the exterior portions of the building. Usually the
tenant agreed to repair the interior portions of its
premises but exclusive of any structural elements
which might be in the interior. It was also the
tenant’s responsibility to repair its show windows
and storefront. Since many stores contained pipes
and other conduits that served other portions of the
building, tenants were careful to disclaim respon-
sibility for the repair or maintenance of pipes or
other conduits used in common.

This allocation of responsibilities was carried over
to shopping center leases. By and large, it is a
division of responsibility that makes sense but for

reasons different from those that made the relation-
ship work in the downtown chain store leases.

Most existing shopping center leases relate to
buildings which were not built at the time the lease
was negotiated. These leases usually require that
the store building be built by the landlord. If the
tenant was responsible for making repairs to the
entire building, the landlord’s incentive to construct
a sound building would be impaired. A tenant
might find itself in the unfortunate position of being
required to make extensive structural repairs to a
shoddily constructed building. On the other hand,
structural repairs in a sound shopping center build-
ing are rarely needed, so shopping center landlords
do not object to the responsibility for such repairs.

Among the structural elements of a shopping
center building which are customarily repaired by
the landlord are the following: footings, founda-
tion, load-bearing walls, columns, beams, lintels,
and roof-deck. In addition, the landlord customarily
agrees to repair the floor slab, the roof, and the
nonload-bearing exterior walls.

Repairs Due to Defects

Tenants customarily insist that for one year after
the lease term commences, the landlord agree to
make all repairs to the demised premises that arise
because of defective workmanship or materials in
the original construction. Such an obligation is not
likely to cost the landlord anything. The landlord’s
contract with the construction contractor usually
obligates the contractor to make these repairs during
most or all of this period.

On the other hand, a number of chain store
tenants insist that the landlord be responsible for
defects in original construction throughout the en-
tire term of the lease. A landlord who agrees to
such terms may be required to bear the cost of
these repairs himself. Furthermore, he may find
that no matter what type of repair is necessary, the
tenant will claim that the repair was due to a defect
in original construction.

A common compromise is to extend the period
of the landlord’s obligation from one year to two.
If this is done, the landlord should also attempt to
extend the period of the construction contractor’s
obligation to make repairs due to defects in original
construction.

Repairs Required by Settling of the Building

Any building may sink, or settle, a bit after con-
struction. Some buildings settle for years after the
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completion of construction. Tenants often insist
that landlords be required to make all repairs (even
interior repairs) made necessary by such settling.
The issue is often resolved by agreement to make
the landlord responsible for this kind of repair for a
limited period of time. A period of landlord re-
sponsibility lasting two years after completion of
construction is common.

However, some tenants insist that the landlord
be responsible throughout the term. I've seen com-
promises which extend the landlord’s obligation to
as late as the eleventh anniversary of the completion
of construction.

Repair Clauses and the Courts

Unless care is taken in drawing the lease clauses,
the division of repair responsibilities between the
landlord and tenant can have the odd result that
neither party is responsible for a particular kind of
repair. Agreements in which each party is allocated
the responsibility for specific members of the build-
ing are vulnerable to such flaws. The solution, of
course, is to allocate specific responsibilities to one
party and to specify that the other party must make
all other repairs. Accordingly, the landlord’s lawyer
might ask that the landlord’s responsibility be lim-
ited to the repair of specific elements, such as the
roof, exterior walls, columns, lintels, beams, foot-

ings, foundation, gutters, and downspouts and that
the tenant make all other repairs. The tenant’s
negotiator would prefer that the tenant make only
interior nonstructural repairs to the demised prem-
ises and that the landlord be responsible for all other
repairs.

Both parties must be aware that courts do not
always think that Jeases mean what they say. In
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order to avoid a miscarriage of justice, courts have
been known to distort the language of a lease to
mean something that it does not appear to mean.
In downtown shopping districts in the past, local
merchants and smaller chains usually had to sign
archaic standard lease forms. These leases assumed
that a tenant had few rights, and they usually pro-
vided that the tenants should make all repairs. A
judge sympathizing with a small merchant who was
obliged to make big repairs to a building that he
did not own, would decide that despite the fact that
the lease imposed the obligation for all repairs on
the tenant, the parties never intended to impose such
a burden on the tenant. Judges have reached such
tenant-saving conclusions because the parties could
not reasonably have foreseen the consequences of
the repair clause or simply because the repairs re-
quired were “extraordinary.”

If the tenant is executing a net lease and is ad-
venturous enough to agree to repair the building
throughout the term, the conscientious lease drafts-
man should remember the bequests of these judges
and provide that the duty to make repairs is imposed
on the tenant whether the repair is ordinary or
extraordinary, structural or nonstructural, foreseen
or unforeseen.

Repairs Needed Because One Party Is
Negligent or in Default

Tenants want landlords to be responsible for
repairs to the interior of the demised premises in
these situations: when the repair must be made
because of the landlord’s negligence; because of the
landlord’s failure to comply with lease provisions;
or because of the landlord’s failure to repair a por-
tion of the building which the landlord should have
repaired. For example, assume a tenant is obliged
to make all repairs to the ceiling. That tenant may
insist that the lease provide that if a leak in the
roof (the landlord’s responsibility) damages the ceil-
ing, the landlord must repair the ceiling as well as
the roof.

Repairs Because of Fire or Casualty Damage

Although the obligation is usually not mentioned
in repair clauses, landlords usually agree in other
portions of the lease to make all repairs of damage
resulting from fire or other catastrophe. In addi-
tion, the cost of many repairs which the lease may
assign to the tenant are covered by insurance which
the landlord is required to carry. An alert tenant
will insist that the lease provide that the landlord
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be required to make any repair arising from an
event covered by the insurance the landlord is re-
quired to carry. Suppose a show window is dam-
aged by a hurricane. Hurricane damage is usually
covered by extended coverage insurance. The lease
requires the landlord to repair the hurricane damage
even if, under other circumstances, repairs to the
window are the tenant’s responsibility. Some land-
lords agree to turn over the insurance proceeds to
the tenant instead of undertaking repairs.

Repairs to Heating and Air-Conditioning
Equipment

Many tenants insist that landlords make all re-
pairs to air-conditioning, heating, and sprinkler
system equipment. Most landlords are reluctant to
accept this responsibility. The fan and duct portions
of air-conditioning systems and boilers rarely re-
quire repairs. Tenants usually agree to make such
repairs. However, air-conditioning compressor units
need replacement every five years or so. They are
not cheap. Neither party wishes the responsibility
of replacing the compressor units three or four times
during the term of the lease.

Tenants who accept the responsibility of making
compressor replacements throughout the term may
nevertheless insist that the cost of replacements
during the last few years of the term be shared by
their landlords. For example, a landlord may be

required to share the cost during the last five years
of the term. He would pay one-fifth of the cost if
the repair was made in the first year of the terminal
period and two-fifths of the cost in the second year,
and so on.

Repairs Required Near End of Term

Some tenants feel that landlords should contribute
to any large repair which occurs during the last
few years of the term. They do not wish to be re-
quired to make a major repair to a building if the
cost of the repair cannot be amortized during the
balance of the term. In this case, the landlord could
agree to bear a fraction of expenses during the last
five years in an arrangement similar to that made
with respect to replacements of air-conditioning
equipment. Of course, the lease should require the
tenant to return this contribution if the tenant sub-
sequently extends the term of the lease.

What Is an Interior Repair?

Arguments inevitably arise as to whether a mem-
ber of the building is interior or exterior. To avoid
such arguments, it’s a good idea to specify precisely
which members should be repaired by landlord or
tenant. Doors, door frames, windows, and window
frames all may be partly interior and partly exterior.
Except in the case of powerful chain store tenants
who may be able to impose any obligation upon
landlords, it is customary for the tenant to make
repairs to the doors, door frames, windows, and
window frames.

Tenants are usually required to repair the sheet-
rock or other panels that are installed inside of the
exterior perimeter walls, and landlords are required
to repair the exterior perimeter walls themselves.

Repairs to Pipes and Wires

Landlords usually agree to repair electrical lines
up to the point where they reach the panel box in
the demised premises. The tenant’s obligation to
repair wiring usually begins at the panel box. Sim-
ilarly, landlords usually agree to make necessary
repairs to water and sewer lines up to the point that
they enter the demised premises.

Pipes and wires which are part of a system serving
more than one premises are usually considered to
be the landlord’s obligation even if they pass through
a tenant’s premises.

Downtown chain stores want the landlord to re-
pair unexposed pipes and wires. They argue that
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