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CATALOG STORE USE

AND EXCLUSIVE CLAUSES:
PART 1

The giant reawakens.

EMANUEL B. HALPER

he Catalog store sounds like an oxy-
moron, a combination of words conjuring
visions of divergent retail paths: home

shopping and store shopping. However, home
shopping and store shopping aren't always
rivals. Some merchants have found and continue
to find success by combining aspects of both.1

Why is this journal devoting so much space
to an analysis of catalog store leases? After all,
the heyday of America's general merchandise cat-
alog stores has passed. The Sears Roebuck and
Montgomery Ward catalog stores and their cat-
alogs (the industry's giants) vanished in the late-
1980s and early-1990s.2

Why worry about the remaining catalog
stores? Three categories of good reasons make
worrying about catalog store leases imperative.

The Catalog Store Idea Still Lives. Retail con-
cepts, like so many other human designs, don't
die irrevocably. Although many general mer-
chandise catalog stores disappeared in corporate
downsizings or found their way to the bankruptcy
courts, other general merchandise catalog stores
survive, and specialized catalog stores are thriv-

Emanuel B. Halper is a Greenvale, New York attorney and real estate
consultant, as well as an Adjunct Professor of Real Estate at New York
University. This article is a revision to parts of Chapter 9 of his book,
"Shopping Center & Store Leases," which was published by Law Journal
Seminars Press. Mr. Halper wants readers to log into his Internet home
page at http://members.aol.com/EIH/index.html  and to send e-mail to
him at elh@aol.com .

ing. The conditions that made general merchandise
catalog stores useful in the first place may
reemerge. The old new idea may become excit-
ing in a new technological environment. (Indeed,
I've heard rumors that Sears is thinking about
reissuing the big catalog.)

Many Catalog Store Leases Executed Years Ago
Are Still Alive and Can Cause Big Trouble For
Today's Landlords. Catalog store executives have
demanded (and landlords have conceded) the right
to sell any catalog item from the store. Because land-
lords have no control over the catalog, a shopping
center catalog store's right to sell all catalog items
can be used to drastically expand the kinds of mer-
chandise the tenant is permitted to sell in the store.
That right creates the hazard that the catalog store
will decide to sell merchandise prohibited by other
tenants' exclusive clauses. If the catalog store ten-
ant's use clause permits sales prohibited by
another tenant's exclusive clauses, the landlord is
vulnerable to lawsuits from both tenants.

Catalog Store Exclusive Clauses Can Unwittingly
Exclude Other Desirable Merchants From the Shop-
ping Center. Many catalog store exclusive clauses
bar any other catalog store from locating in the
same shopping center. These broad restrictions
exclude stores that are so unlike each other that
they could easily occupy neighboring downtown
stores or coexist in the same shopping center with-
out harming each others' business one bit.

CATALOG STORES
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alog sales business in 1870 in Augusta,
Maine. Aaron Montgomery Ward, for-
merly a traveling salesman, published his
first catalog (a single eight-by-twelve-inch
page) in 1882. R.W. Sears Watch Com- •
pany issued a catalog in 1887, and in •
1893 Sears & Roebuck in 1893 launched
its first general merchandise catalog.

Catalogers prospered despite the
absence of facilities and services we take
for granted today. Many years passed
before Sears, Roebuck & Co. routinely
provided home delivery to catalog customers. Ear-
lier on, customers had to travel to a distribution
center to get what they ordered.

The mail order catalog industry eventually
became a powerful distribution engine. In its hey-
day, the Sears catalog contained 1,500 pages,
weighed six pounds and reached twenty million
people. Two big factors in the industry's growth
were significant improvements in postal service
(rural free delivery started in 1893 and parcel
post in 1913) and the ethical business practices
of the major catalog houses. The Sears catalog
offered a full satisfaction guaranty. A dissatis-
fied customer could get a refund merely by return-
ing the merchandise at Sears' expense.

Catalog operations and retail store operations
began to overlap. Retail store merchants observed
the new selling method and were quick to issue
their own catalogs. Tiffany tried mail order in
1870. R.H. Macy distributed a catalog in 1874.
Conversely, catalog merchants were not shy about
opening their own retail stores. Wards experi-
mented with retail units in its mail order plants
as early as 1921.

Catalog stores that sell the same merchandise
as the retailer offers in the catalog blend the home
shopping and store shopping concepts. They per-
mit consumers who would otherwise prefer to
be store patrons to save time by selecting mer-
chandise from the catalog instead of hunting for
their needs on the sales floor.

THE MANY KINDS OF CATALOG MERCHANDISING
Nevertheless, the label "catalog store" has
always been confusing. Originally, there were four
completely different kinds of catalog merchan-
dising in shopping centers:
I Retail outlets of major general merchandise

chains that conducted both department

I E W

store operations and mail order
catalog operations;

I Retail outlets of a novelty catalog
organization;

I Franchised catalog desks in retail
stores unrelated to the catalog
company; and

I Consumer electronics stores tied
to a catalog operation.

Today, three additional kinds of
catalog stores compete for the con-

sumer's favor, namely:
I Instant pickup catalog stores;
• Upscale specialty catalog stores; and
I Specialized hard goods catalog stores.

Now, let's take a quick look at each of these
seven kinds of catalog stores.

Retail Catalog Outlets of Major General
Merchandise Chains
Sears, Roebuck and Montgomery Ward stores
are prime examples of retail outlets of major gen-
eral department store chains that also carried on
catalog operations. Both firms operated (1) cat-
alog stores that were separate from their regu-
lar retail stores and (2) in-house catalog desks
in the department stores. Although many leas-
ing professionals think the stores came first and
spawned the catalogs, the reverse is true. Today's
significant Sears, Roebuck and Montgomery Ward
retail stores didn't exist until the 1920s. Until
then, except for brief experiments, Wards and
Sears were strictly mail-order companies.

The earliest Wards outlet stores opened in 1921.
They were located in its mail order plants in Aurora
and Springfield, Illinois and were initially intended
to dispose of distress merchandise. Wards had so
much distress merchandise in 1921 that it
expanded the outlet store program. To avoid sul-
lying the good name of Montgomery Ward,
they named some of the outlet stores George Lane
Stores. (Who was George Lane, and why did
nobody care about George Lane's good name?)

Ward's General Merchandise Manager, Vice
President Robert E. Woods, who conceived the
outlet program, was convinced that Ward's
should further expand retail operations. When
the company failed to act on his views, he
moved to Sears in 1924 and quickly convinced
his Sears' bosses that his way was the way of the

47
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nient personal computers scattered
about the showroom), were waiting,
boxed in the storeroom. Shortly after
filling out an order form and paying the
purchase price, customers could pick up
the merchandise and carry it home.

The stores featured name-brand hard
goods, appliances, and jewelry, and their
low-price policy spurred rapid growth and
handsome profits. Until they arrived on
the scene, the public could find bargains
among the private labels featured in the
retail store catalogs or they could find low prices
at discount stores. But the new instant pickup cat-
alog stores emphasize brand name labels.

Instant pickup catalog store chains made hand-
some profits because they used space efficiently,
kept real estate expenses down, and held down
the payroll. Their overhead was reported to be one-
half that of a traditional department store.

The catalog played an important role in keep-
ing catalog showroom overhead low. It was sub-
stituted for both display space and sales personnel.
For example, Best's 500-page catalog depicted around
8,500 items, and in 1984, Best's shipped catalogs
to about 10 million prospective customers in addi-
tion to featuring those catalogs in the showroom.

In addition to saving on showroom space and
personnel, instant pickup catalog store chains save
by their carefully selected merchandise mix. They
have concentrated on jewelry, luggage, and
nationally advertised hard goods like electron-
ics and housewares, avoiding merchandise that
is subject to markdowns because of changes in
fashions and seasons.

The original scheme worked well for a while,
and catalog store chains spread rapidly across
the United States and Canada. They were reputed
to be the cheapest guys on the block and con-
sumers flocked to them.

In the late 1970s and early 1980s when they
realized that their own stores were losing market
share and potential profits to the catalogers, dis-
count department store executives undertook two
responses. Some were able to negotiate restrictive
covenants in their shopping center lease exclusive
clauses that barred catalogers from cotenancy,
while others found ways to compete more effec-
tively against instant pickup catalog stores.

The discount department store people figured
out that their discount price policies are useless
if consumers can get a better deal elsewhere. So

IEW

they lowered their prices on merchan-
dise usually carried by instant pickup
catalog stores, and they increased the

• • amount of brand-name merchandise on
e their gondolas and shelves.

Later, a former discount depart-
ment store chain CEO, Saul Price,
popularized an entirely new kind of
store: the warehouse club. 3 Warehouse
clubs offer brand-name merchandise.
Because the stores are as big as ware-
houses and sell "club price" quantities,

their selections and prices are terrific.
By the late 1970s, many shoppers were dis-

enchanted with the catalog showroom style of
shopping. The catalog showroom routine had
become tedious. The shopper had to fill out forms,
wait on line, pay for the merchandise, and
stand on line again to wait for it. The waiting
was sometimes irritating. Worse, waiting didn't
guarantee that the shopper got the merchandise.
Sometimes the store was out of stock.

Both discount department stores and members-
only warehouse clubs had become appealing alter-
natives to catalog showroom shopping. The
instant pickup catalog store chains responded by
becoming more like the discount department
stores. They changed store layouts and appear-
ance and they increased store size. Larger stores
gave them more space to display merchandise and
to carry merchandise categories other than their
traditional hard goods lines. They added house-
wares, sports equipment, consumer electronics,
and jewelry. They even entered the seasonal cloth-
ing business.

These moves increased sales volume, but they
also increased operating expenses. They could
have expected no less. When you look like a
department store and act like a department store,
you're bound to have expenses like a department
store. Although the catalogers' moves led to
increased market share, they didn't lead to
long-term stability. Instant pickup catalog chains
and their investors have suffered. Some chains
have visited the Bankruptcy Court; others, too
weak to operate independent organizations,
have been acquired. Some of the acquirers were
subsequently acquired themselves, and some
acquirers subsequently made their own trek to
the Bankruptcy Court. By 1991, even Best's filed
for Chapter 11 protection.
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